The aim of this paper is to reveal and examine law-making elements in the jurisprudence of the Constitutional Court of Ukraine. It should be noted that the Constitutional Court has no direct powers to establish new legal norms under national legislation. However, in the process of constitutional interpretation, the case law of the Court demonstrates de facto the presence of law-making activity, that leads to the extension of its discretionary power on the formation of law. The paper will focus on the analysis of the practice of the Constitutional Court of Ukraine with regard to the 'creative interpretation' of law. A review of selected case law leads to a conclusion that the Constitutional Court often uses the dynamic interpretation of the Constitution. Moreover, the Court may change its own legal position in order to protect constitutional rights. Thus, the Constitutional Court of Ukraine has the right to 'develop' the law through evolutive interpretation of the Constitution. It can also be concluded that the Constitutional Court enjoys a wide 'margin of appreciation' in its interpreting of the Constitution.
Introduction
The Constitutional Court of Ukraine (hereinafter -CCU) started its operation guided by the new Constitution of the independent Ukraine on October 18, 1996. On 1 January 1997, the CCU started accepting motions and constitutional petitions for consideration. 1 It must be noted that starting from 2014, Ukraine has had a systemic overhaul of the country's political and legal system. Its primary focus is on the fullscale judicial reform. The reform started as a response to the popular demand for […] in the states with Romano-Germanic law the official judicial precedent is not recognized as a source of law, though in practice it serves in the form of a concept of the 'constant jurisprudence' (Fr. jurisprudence constante), under which a series of the earlier adopted and authorized court decisions is viewed as compelling proof for the accurate interpretation of the legal norm (italic emphasis in the original). 15 Ye. Yevhrafova notes that the CCU's decisions on finding laws and other legal acts unconstitutional is an element of the current legislation and in the hierarchy they take precedence over laws, i.e. they are second in line after the Constitution of Ukraine. 16 Moreover, the special legal nature of the CCU's decisions is also conditioned by the fact that the decisions on the unconstitutionality of laws and other legal acts at the same time set the direction of legal policies pursued by the Parliament, the Head of State, the Cabinet of Ministers of Ukraine. 17 At the same time a number of renowned legal scholars have been persistent in their support for the view that the CCU has a law-making function. For example, Yu. Shemshuchenko and V. Pohorilko identify a legislative (law-making) function among other functions of the CCU, it consists of 'negative law-making' and interpretations (italic emphasis in the original). 18 At the same time the Parliament is responsible for the 'positive law-making'. The reasoning behind this view is that CCU's decisions on the unconstitutionality of legal acts revoke them, and so these decisions have the power of normative and legal acts. 19 Thus, M. Teslenko notes that the law-making function of the CCU stems from its special status of a single body of constitutional oversight (review) in Ukraine that is authorдоктрини судового прецеденту. Право України, 2000, № 2, c. 45-48 (SHEVCHUK, Stanislav. On the Binding Nature of the Decisions of the Constitutional Court of Ukraine Within the Context of the Doctrine of Judicial Precedent. Law of Ukraine, 2000, no. 2, pp. 45-48 Bulletin, 2002, no. 2, pp. 54-56) . 19 TYKHYI, Volodymyr, 2012. ized by the Constitution to adopt acts of the universally binding nature. 20 However, these decisions do not create legal norms, which is not inherent in the CCU's mission and powers, they only 'remove' from the legislative system those acts that contradict the Constitution of Ukraine (italic emphasis added). 21 It should be noted in this respect that the content of these decisions and opinions, primarily those on the official interpretation of the norms of the Constitution of Ukraine, are of the derivative nature in this sense that they do not exist independently of the respective norms (because the duration of the time effect that the CCU's decisions have is determined by the effect of the norm being interpreted), 22 and they can be duly accounted only in the process of the application of law with regard to the Constitutional provisions. 23 At the same time V. Shapoval argues that "it would be too categorical to assert that such decisions and opinions of the Constitutional Court of Ukraine are legal acts" (italic emphasis added). 24 It is with this particular concept of the 'negative/ positive' legislator that the problem of denying the normative features of the CCU's decisions is associated with. For example, O. Skrypniuk, 25 and V. Shapoval believe that the recognition of the law-making nature present in the CCU's decisions and opinions would place the Court above the whole state mechanism and even Суду України. Підприємництво, господарство і право, 2008, № 1, c. 3-6 (MARTYNI-UK, Roman. The Legal Nature and Judicial Characteristics of the Acts of the Constitutional Court of Ukraine. Entrepreneurship, Economy and Law, 2008, no. 1, pp. 3-6 Ukraine, 2012, no. 3-4, pp. 404-410) .
the Constitution itself. 26 At the same time it must be noted that the Ukrainian doctrine has not studied the CCU's operation in terms of 'activism' , 'moderation' , 'minimalism' . 27 In his turn V.M. Shapoval believes that the CCU's decisions and opinions cannot have the nature of normative and legal acts that have the capacity to actively regulate public relations. 28 The competence of the Constitutional Court of Ukraine determined by the Constitution and the legislation does not provide for law-making other than that of regulating some issues with regard to the organization of its own operation. 29 At the same time it does not preclude the acts by the CCU on the official interpretation of the Constitution of Ukraine from being recognized as those having a normative nature in the sense of their function to clarify the current Ukrainian laws without being directly and independently involved in the regulation of public relations, nevertheless, they do have effect on the formation and development of the national legal system.
Retired CCU Judge M. Koziubra notes that with the guide of its specific nature the constitutional jurisdiction should be dominated not by the adversarial principle, but rather the research principle. Still the research should not be taken in its absolute form and the operation of the Court should not be seen as tantamount to that of an academic or research institution. The thing is that in the process of developing a decision to provide a comprehensive consideration of the case the CCU takes into account both the legal position of individual bodies of state government and the opinion of recognized scholars. 30 In this way the official interpretation of constitutional norms naturally combines legal and doctrinal interpretations. 31 26 Шаповал В. Становлення конституційної юрисдикції в Україні. Правова держава, 1998 , Вип. 9, c. 110-116 (SHAPOVAL, Volodymyr. Establishment of the Constitutional Jurisdiction in Ukraine. Constitutional State, 1998 . 27 SKOMOROKHA, Viktor, PSHENYCHNYI, Ihor. The concepts of the Constitutional Court or the corresponding institution which implements the constitutional control as a 'negative' and 'positive' legislator. In the National Report of the Constitutional Court of Ukraine 'On the Problems of Legislative Omission in Constitutional Jurisprudence', p. 5. 28 Шаповал В. Становлення конституціоналізму в Україні: проблеми теорії. Право України, 1998, № 5, c. 29 (SHAPOVAL, Volodymyr. Establishment of the Constitutionalsim in Ukraine: Theoretical Problems. Law of Ukraine, 1998, no. 5, p. 29 The output of the CCU's influence could take the form of an actual revocation of the 'accountable' legal acts generating the positive effect on the law-making by the respective authorized bodies. And this is particularly the reasoning for a well-known thesis stating that the activity of the Constitutional Court of Ukraine can be relatively defined as 'negative law-making' (italic emphasis added). 32 This 'negative law-making' by the CCU stems from the need to ensure an effective operation for the principle of the separation of powers that requires the availability of an independent referee with the exclusive competence to operate the system of checks and balances. 33 Through this process the CCU exercises a priori (preventative) and a posteriori (repressive) control. A priori (preventative) At the same time V. Topchii notes that the existence of a hermeneutic circle extrapolated on the operational procedure by the official interpretation of the Constitution, makes it possible to introduce into scientific circulation the term of 'constitutional and hermeneutic process' (italic emphasis added), it may be defined as "a scientifically substantiated multi-component intellectual and creative interpretation process by the authorized subjects of law and scholars studying the text of the Constitution with the account for the discourse of its establishment with the aim of identifying the relevant senses in constitutional norms to secure the further enhancement of the law enforcement operation". 35 At the same time the scholar underscores that the process of the official interpretation of norms spelled out in the Constitution of Ukraine not only serves the purpose of addressing legal collisions that arise in the process of law enforcement, it makes the recurrence of this situations in future impossible. Thus, "[…] the constitutional and hermeneutic process is of the indicating, imperative and preemptive nature concurrently, otherwise the operation of the Constitutional Court of Ukraine would have lost its sense to some extent". 36 At the same time we also have to be mindful of the value-setting role played by the CCU, it creates the capacity to accumulate value-based reference points of law as a social and cultural phenomenon, re-frame and interpret legal norms within the context of their relations with the respective value-based reference points in the domain of law. In addition, the CCU has an inherent system-making role of interpreting the Constitution of Ukraine in the context of the unity of legal norms spelled out in the Constitution; the results of these interpretations will have a universally binding nature for the future work in the field of interpreting and applying the law by other subjects of law. 37 Some scholars suggest using a percieved intent of an abstract 'ideal' legislator as a guide. It means that the interpretation of law should be based not on the question of what, for example, the 226 People's Deputies had in mind when they were pushing buttons in the session hall (it is almost impossible to give an answer to this question), instead the question should deal with the intent of an 'ideal' legislator while formulating the respective regulation. 38 In addition, in the process of analyzing cases, the CCU refers to the practice of the European Court of Human Rights (especially recently, particularly after 35 TOPCHII, Vasyl, 2016, pp. 276-283. 36 Id. 37 In his turn, S.Shevchuk lists the following approaches to the use of the practice of the ECtHR by the Constitutional Court of Ukraine in order to substantiate its own legal positions: 1) 'reference' method -the CCU makes brief references to the existence of certain European standards with regard to the matter in question without providing any details, i.e. without citing specific articles from the ECHR or decisions of the ECtHR; 2) 'casuistry' -the CCU cites specific articles of the ECHR as well as the list of respective decisions; 3) the 'casuistry-content' method -the reference is made not only to the specific article of an international treaty or court's decision, but rather to its extended content. 44
Establishing legal norms. Are there any manifestations of law-making activity in the case law of the Constitutional Court of Ukraine?
The issue regarding the 'establishment' of legal norms by the CCU is a debated one within the national legal doctrine. There is a number of factors behind that. For instance, Ukraine's legal system tends to be closer to the Romano-Germanic legal family where the overwhelming majority of states recognize the normative and legal act as the primary and binding source of law, while in the classification of the sources of law, the court precedent, at least formally, is a secondary and rather persuasive source of law. In the words of A. Selivanov, "Ukrainian court practice tends to see the court precedent as an element of lawyers' professional conscience that they use as some sort of guidance in legal thinking to decide on court disputes". 45 cesses have contributed to the convergence of not only different legal systems, but of legal families as well. This process is fueled primarily by the needs of the legal practice and the necessity to develop and adjust the law to meet the modern needs of society and to protect human rights.
Ukraine does not have a system of the sources of law established de jure at the legislative level. This model has been developed within the legal doctrine instead. It is believed that the judicial power cannot establish new legal norms as it will contradict the principle of the separation of powers. So Hence the courts are only to apply the law and consequently any acts and decisions by courts deal with applying the norms instead of making them. That is why the Doctrine is dominated by the opinion that CCU's acts of interpreting the Constitution are of an interpretative and law-applying nature. In my opinion, though, the sensu stricto division of power between the legislative, executive and judicial branches of government is impossible and not advisable, since each of the branches has certain powers to adopt normative acts (normative competence), i.e. basically legal norms. This division should be viewed in the sense that only the Parliament has the right to pass the laws which is its key prerogative. In this regard it must be noted that under the new Law 'On the Constitutional Court of Ukraine' , CCU is currently engaged exclusively with the interpretation of the Constitution of Ukraine, though it used to provide official universally binding interpretations on the laws of Ukraine as well, it could have undermined the effectiveness with which the system of checks and balances operated within the current model of the separation of powers. In this regard there are debates on the legal essence that different sources of law have, including the CCU's acts as a special body of constitutional jurisdiction. These debates are also fueled by the question of the place and the status of the Court within the system of the state government bodies and, consequently, the legal nature of its acts. It stems from, primarily, the special role that the CCU plays, i.e. ensuring the supremacy of the Constitution of Ukraine. 47 Among the state government bodies the CCU has a special place and a special role in the work of the system of checks and balances (the role of a referee).
Under the Constitution of Ukraine, a decision or an opinion of the CCU shall be binding, final and may not be appealed. While laws, other acts or some of their provisions that were declared unconstitutional, lose their effect from the day of the adoption by the Court of a decision declaring their unconstitutionality, unless otherwise provided by the same decision, but not earlier than the date of its adoption. 48 In addition, Article 8 of the Constitution of Ukraine specifies, "In Ukraine, the principle of the rule of law is recognized and effective. The Constitution of Ukraine has the highest legal force. Laws and other normative legal acts are adopted on the basis of the Constitution of Ukraine and shall conform to it". 49 That is why we arrive to a logical question whether there is any need to compare acts of the CCU with other acts, those passed by the Parliament, for instance. I am confident that we have to abandon the mechanistic approach to developing classifications and artificial models of the sources of law, we should focus instead on their practical effects, the effectiveness and the role that the CCU has in the development of the legal system, making it more flexible and capable to adjust to the needs and meet the challenges.
Examples of 'law-making' elements in the case law of the Constitutional Court of Ukraine and their impact on the understanding and application of constitutional principles, human rights and freedoms
A vivid illustration of the law-making activity of the Constitutional Court of Ukraine at the constitutional level is the Decision by the CCU of 30 September 2011, no. 20-rp/2010, with which the Court changed the form of state government in Ukraine transforming it from the parliamentary-presidential into the presidential-parliamentary republic. 50 In its decision the CCU declared unconstitutional the Law of Ukraine 'On Introducing Amendments to the Constitution of Ukraine' of 8 December 2004, no. 2222 (it established the parliamentary-presidential form of state government), referring to violations in the constitutional procedure when the Law was considered and adopted. Thus, the CCU established that Ukraine would be governed by the Constitution in the version of 1996 that established the presidential-parliamentary republic as the form of state government in Ukraine. 51 47 The Law of Ukraine 'On the Constitutional Court of Ukraine' of 13 July 2017, Art. With this Decision the CCU assumed the exclusive powers of the Parliament in part of amending the Constitution of Ukraine. This Decision of the Court was criticized not only by the Ukrainian but also by the international community. Namely, the European Commission for Democracy through Law (Venice Commission) stated in its Decision that the return to the Constitution of Ukraine in the version of 1996 pursuant to the CCU's Decision raises questions of legitimacy with respect to the present state institutions, since the President and the Parliament were elected under constitutional rules that are no longer recognized as valid. The President of Ukraine, as from this judgment, enjoys far more powers than could be foreseen by the voters when he was elected. The working of the main state organs is now based on rules changed by a court and not on rules changed by the Verkhovna Rada, as a democratically legitimate body. 52
The death penalty case
Another important decision by the CCU that features some clear elements of law-making at the sub-constitutional (statutory) level is the Decision of 29 December 1999, no. 11-rp/99 (the death penalty case), 53 in which the Constitutional Court of Ukraine decided that the provisions of Article 24 of the General Part and the provisions of the sanctions specified by the Special Part of the Criminal Code of Ukraine, that provide for death penalty as a type of punishment, contradict with the Constitution. At the same time, the Constitutional Court stated that the key consideration in the recognition of an individual's right to life under the Constitution of Ukraine are the provisions stating that this right is integral, inalienable and non-derogable.
A person has the right to life from birth and it is protected by the state.
[…] Taking the human life by the state as the result of a death penalty as a type of punishment, even within the provisions specified by the law, is a derogation of the integral human right to life, it contradicts the Constitution of Ukraine ('emphasis added'). 54 The CCU's role in the mechanism of protecting human rights and freedoms is of particular interest. A. Stryzhak, V. Tykhyi) are of the opinion that this function is inherent in the Court's functioning. At the same time the majority of academics are arguing that the protection of human rights starts with legal understanding, hence there is no reason to reduce the function of protecting human rights only to the passage of certain normative and legal acts, oversight of the observance of some provisions in laws and bylaws or consideration of cases involving specific offenses in this field. 55 Since the CCU plays a humanistic role that consists of ensuring human rights and freedoms while ascertaining and clarifying the content and the sense of legal norms to be interpreted, 56 especially within the context of considering constitutional complaints.
Case of involuntary hospitalization of incapable persons to a mental health institution
An extremely important and even a landmark decision in the development of Ukraine's legal system is the Decision by CCU no. 2-rp/2016 of 1 June 2016, in the case involving the constitutional petition of the Ukrainian Parliament Commissioner for Human Rights on the conformity to the Constitution of Ukraine of Paragraph 1, Article 13 of the Law of Ukraine 'On Psychiatric Aid' (the case involving judicial review over hospitalization of incapable persons to a mental health institution). 57
The subject of the right to constitutional petition -the Ukrainian Parliament Commissioner for Human Rights -petitioned the CCU with a motion to declare unconstitutional the provision of the Law of Ukraine 'On Psychiatric Aid' of 22 February 2000, under which a legally incompetent person, can be admitted involuntarily (committed) to a mental health institution only at the request or with the consent of his or her guardian. The provision of this Law made it possible for admitting a legally incompetent person to a mental facility without a court decision taken on the grounds of a legal examination into the substantiation of and necessity for an involuntary hospital admission of this sort. In the opinion of the subject of the right to constitutional petition, an admission of a legally incompetent person to a mental facility at the request or with the consent of his or her guardian without a court decision contradicts the Constitution of Ukraine and is an act of deprivation of liberty within the context of Article 5 IV ECHR, since this person is held in a constrained space for a long time without this person's informed consent. 58 55 TOPCHII, Vasyl, 2016 , pp. 276-283. 56 KOTENKO, Mykola, 2015 In the decision on this case the CCU stated that
[…] any restrictions in the exercise of constitutional rights and freedoms shall not be arbitrary and unfair, they shall be provided solely by the Constitution and the laws of Ukraine, pursue a legitimate goal, be substantiated by the public need to achieve this goal, they shall be proportionate and justified, in case of placing restrictions on a constitutional right or freedom the legislator is bound to introduce a legal regulation to ensure the optimum achievement of the legitimate goal along with the minimum interference with the exercise of this right or freedom and with no changes to the substantial meaning of this right. 59 At the same time the CCU emphasized that: though mental health precludes legally incompetent persons from the personal exercise of certain constitutional rights and freedoms, including the right to liberty, personal security, they cannot be completely deprived of these rights and freedoms, that is why the state is bound to establish effective legislative mechanisms and guarantees for their exercise to the maximum extent possible.
[…] The basis for the Decision of the Constitutional Court of Ukraine is that freedom is one of the fundamental values proclaimed by the effective constitutional democracy, the existence of individual freedom is one of the preconditions for his or her development and socialization. The right to freedom is an inherent and inalienable right of an individual, it provides for the choice of behaviour to ensure free and comprehensive development, independent actions in line with personal decisions and intents, setting priorities and doing everything that is not prohibited by the law, free and unimpeded movement across the territory of the state, the freedom to choose the place of residence, etc. The right to freedom means that an individual is free of any external interference in his or her activity, except for the restrictions imposed by the Constitution and the laws of Ukraine. 60
It is important to note that in this Decision the CCU analyzed numerous international and European documents that, in particular, ensured the guarantees of freedom and personal security of a person with mental disability. It prompted the Court to arrive at the opinion that there is a need to exercise judicial control over the interference with the right to freedom and personal security of a person with mental disability when this person is admitted to a mental facility without his or her consent. The CCU states that the procedure established by the Law provides for admission of a legally incompetent person to a mental facility without this person's informed consent, by its nature and consequences it is a disproportionate restriction on a legally incompetent person's constitutional 59 Id. 60 Id. right to freedom and personal security, that is why it must be implemented with the compliance to the constitutional guarantees for the protection of individual rights and freedoms exclusively by the court's decision. 61 Moreover, the operative part of the CCU's Decision recommended the Verkhovna Rada of Ukraine to immediately bring the provisions of the laws of Ukraine regarding the provision of mental health in compliance with this Decision. 62 Thus, this Decision by the CCU adopted already after some partial reform and modernization of the change in the composition of Judges with the CCU, especially the arguments behind it, specified primarily in the reasoning part of the Decision, is essentially different from the arguments behind the previous decisions. The analyzed Decision was in fact hailed as one of the most progressive not only by the legal community but also by all the bodies of state government, it has made a significant boost to the authority and the growing role of the CCU in the formation and development of law.
It must be noted, however, that this Decision had three dissenting opinions by the CCU Judges. CCU Judge I.D. Slidenko made the following comment in his dissenting opinion:
[…] The merits of this case under the formulated 'specifically legal' way in the Petition provided for the change of one constitutional model with another, the one typical of the Romano-Germanic law is replaced with another, that of the common law. And this is exactly the error in this Decision, because one constitutional model cannot be replaced with another one because of subjective factors -[…] inadequate perception of the constitutional conflict model, the specific understanding of means and capacities of constitutional review, etc. It is evident that the change of one model of constitutional relations in cases when it is reasonable, expedient or necessary, is the domain of the legislature or of the direct democracy. Another evident observation is that the Constitutional Court of Ukraine is neither a legislature, nor any of the known forms of the direct democracy ('emphasis added'). 63 In addition, the Judge also mentions that in the reasoning part of the Decision, where the CCU sets a specific procedure to implement the Decision, the CCU was outside of its powers, it was "independently regulating public relations in a method, that is provided by neither the Constitution of Ukraine, nor the laws 61 of Ukraine" ('emphasis added') 64 , in this way the court stepped outside of its competence and, consequently, entered into law-making. "At present the mechanism of admission to mental facilities, that used to be specified by the Article of the Law, is regulated exclusively by the Decision. Thus, the Constitutional Court of Ukraine took in its own hands the regulation of public relations" ('emphasis added'). 65 The CCU declared unconstitutional not a specific norm but a certain approach in accordance with certain subjective views of the matter by the subject of the right to Petition […] . It is evident that in this case the Constitutional Court of Ukraine has once again stepped outside of the scope of its powers by performing the legislature's function ('emphasis added'). 66
In the dissenting opinion CCU Judge N.K. Shaptala also stated that in this Decision the CCU used 'judicial activism' ('emphasis added'). 67 However, on 14 November 2017 the Parliament passed the Law 'On Amendments to Certain Legislative Acts of Ukraine on Providing Psychiatric Aid' 68 (Law no. 2205) , that made changes to Paragraph 1, Article 13 of the Law that actually contradict the previous legal position of the CCU spelled out in its Decision of 1 June 2016. 69 So, the analysis of the provisions in the Law makes it possible to claim that a legally incompetent person, whose health condition prevents him or her from voicing a request or providing an informed written consent, is admitted to a mental facility pursuant to the decision (consent), given by guardianship and custody bodies, i.e. without the court's decision. 70 Hence, in the subsequent Decision the CCU emphasized that the laws, other legal acts or certain provisions thereof, found unconstitutional, shall not be adopted in a similar version, because the decisions of the Constitutional Court of Ukraine are "binding on the whole territory of Ukraine, they are final and may not be appealed" 71 until there is legal regulation on the issue of judicial control over the procedure of admitting a legally incompetent person to a mental facility while this person's health condition does not allow him or her to voice a request or provide an informed written consent, such an admission to a mental facility is possible only upon a court's decision. 76
Where do the 'law-making' elements appear most often in terms of the content of the constitutional court's ruling?
As a rule, the elements of the CCU's law-making are present in the reasoning and operative parts of the decision. Namely, the reasoning part of the Decision of the CCU of 29 December 1999, no. 11-rp/99 (the case involving death penalty) 77 the CCU stated:
The key point in the definition of the human right to life under the Constitution of Ukraine is the provision under which this right is inherent 19 (Article 21). A person has the right to life from birth and it is protected by the state. The Constitution of Ukraine proclaims that the constitutional rights and freedoms are guaranteed and shall not be abolished (Paragraph 2, Article 22), and that the Constitution of Ukraine shall not be amended, if the amendments foresee the abolition or restriction of human and citizens' rights and freedoms (Paragraph 1, Article 157). The content and scope of existing rights and freedoms shall not be diminished, including the inherent human right to life, in the adoption of new laws or in the amendment of applicable laws (Paragraph 3, Article 22). Thus, the content of the provisions specified in Paragraph 2, Article 22 of the Constitution of Ukraine establish, on the one hand, the duty of the state to guarantee constitutional rights and freedoms, primarily the individual right to life, on the other hand, the same duty to refrain from adopting any acts that would entail the abolition of constitutional rights and freedoms, 
Case on the punishment of public officials for illicit enrichment
In one of the most debated Decisions by the CCU, the one of 26 February 2019 no. 1-r/2019 (the case involving the punishment of public officials for illicit enrichment), the CCU stated in the reasoning part of the Decision that: the principle of in dubio pro reo, meaning that all doubts of the person's guilt in the process of assessing the evidence should be resolved in favour of this person, constitutes an element of the principle of presumption of innocence. The presumption of innocence implies that the burden of proof lies with the state.
[…] The definition of illicit enrichment in the law presents it as a crime on the condition that the accused fails to comply with the duty of collecting evidence supporting the legitimacy of acquiring assets to the required extent, thus making it possible for the shift of this duty and the burden of proof from the prosecution (the state) to the defence (the suspect or the accused), it is unacceptable with the view of the constitutional principle of innocence because this practice violates the norms spelled out in Paragraph 2, Article 62 of the Constitution of Ukraine reading that no one is obliged to prove his or her innocence of committing a crime, i.e. the right of an individual not to prove his or her innocence of committing a crime. 83 Hence, the CCU arrived at the opinion that the present provision of the Criminal Code of Ukraine does not meet the requirement for legal certainty as an element of the constitutional principle of the rule of law, since the disposition of this norm is not sufficiently clear and allows for ambiguous understanding, interpretation and application. In addition, the Article in question is not in conformity with the con- 81 With this guide the Constitutional Court of Ukraine stated in the operative part of this Decision that it has found the provisions of the Criminal Code of Ukraine on illicit enrichment to be non-conforming to the Constitution of Ukraine and thus they lose their effect from the day of the adoption by the Court of the respective Decision. 85
Is there any influence of law-making activity of the constitutional courts of other states on the practice of the CCU?
It is not common for the CCU to refer in its decisions to the practice of foreign constitutional courts for a number of objective reasons. One of them is associated with the legal nature and judicial effect of its decisions. Some scholars believe that, since under the Constitution of Ukraine the decisions by the Constitutional Court of Ukraine are binding on the whole territory of Ukraine, "it is legally unacceptable to refer in these decisions to legal sources that are not binding on our state". 86 Another reason lies in the affiliation of Ukrainian legal system with the Romano-Germanic legal family where the case law (court practice) is historically not that much influential compared to the states within the Anglo-Saxon legal family (the common law system). 87 At the same time while deciding on cases the CCU takes an indirect account of foreign practice in constitutional proceedings that pertain to certain matters. References to legal positions of foreign constitutional courts are cited primarily in the dissenting opinions of the CCU Judges. the methods underlying the interpretation of law, if we take into account the experience of foreign constitutional courts, allow for the situation in which the availability of different interpretations of a certain provision of the law where one confirms with constitutional principles, while the other does not, shall not give grounds for the revocation of this provision 84 At the same time the CCU's decisions have numerous references to international sources of law, namely, the Universal Declaration of Human Rights, the European Convention for the Protection of Human Rights and Fundamental Freedoms, the European Social Charter of 1996 (while considering cases involving the protection of social rights, particularly the right to social security (Article 12) 92 , health care, social and medical assistance (Articles 11, 13) 93 , the right to housing (Article 31)) 94 and others.
For example, the European Charter with regard to the Law 'On the Judiciary and Status of Judges' of 10 July 1998, was used in the aspects of the liability (Clause 5.1) 95 
Filling in the gaps in the laws
The way in which the CCU uses elements of law-making can be traced, among others, to the situations when there are gaps in legal regulation of certain areas of public relations. At the same time it must be noted that from the legal standpoint it is not the CCU's main task to identify and study any gaps in the legislation. In addition, the Constitution of Ukraine does not provide for any specific procedure for studying such gaps. While the analysis of the Constitutional provisions and the Law 'On the Constitutional Court of Ukraine' shows that the CCU has these powers expressis verbis. In addition, the CCU identifies this capacity to study gaps in the legislation in its own acts: declaring the need for legislative regulation of certain legal relations; refusal to interpret legislative gaps that could be tantamount to interference within the realm of the legislative branch of government. 99 The Hence the gap in legislation is specified in the reasoning part of the CCU act and, as a rule, it also states that the filling in of any legislative gaps belongs to the competence of the Verkhovna Rada of Ukraine. In addition, under Article 51, Paragraph 4 of the Law of Ukraine 'On the Constitutional Court of Ukraine' , the constitutional petition regarding the official interpretation of the Constitution of Ukraine shall specify particular provisions of the Constitution of Ukraine which require official interpretation and substantiation of the reasons that have necessitated interpretation. 103 It means that the subjects of the right to constitutional petition and appeal cannot raise a single issue regarding a legislative gap, since the decision on this issue falls beyond the competence of the Court. On the other hand, in some of its decisions the CCU pointed out the need to regulate the relations that were 'damaged' in the course of finding a legal normative act unconstitutional. Namely, the Decision of 29 December 1999 December , no. 11-rp/1999 In addition, under Article 97 of the Law of Ukraine 'On the Constitutional Court of Ukraine' the CCU in its decision or opinion may establish the procedure for and terms of the execution thereof and oblige relevant government authorities to provide monitoring of the execution of such decision or compliance with such opinion. The Court may demand a written confirmation of the execution of a decision or compliance with an opinion from the relevant authorities. 113 Namely, the Decision of 14 December 2000 December , no. 15-rp/2000 in the case involving the procedure for the execution of its decisions CCU states that
[…] irrespective of the presence or absence of instructions by the Constitutional Court of Ukraine in its decisions or opinions regarding the execution thereof, the respective laws, other legal acts or some of their provisions, found unconstitutional as per these decisions, shall not be applied and shall be deemed void from the day of the adoption by the Court of a decision declaring their unconstitutionality (Paragraphs 5, 6 in Clause 4 of the operative part of the Decision). 114 In the Decision of 20 June 2007 June , no. 5-rp/2007 in the case involving creditors of enterprises of communal ownership the CCU stated that "the positive duty of the legislator is to fill in the legislative gaps in Article 40 of the Law to ensure the accurate application of the disputed position by the courts of law" (Clause 5 of the reasoning part). 115 Ukraine, 2010, no. 14-15, no. 16-17, st.133 
Approaches to constitutional interpretation applied by the CCU

Making a 'choice' between the results of using different methods of interpretation
The CCU's decisions regarding the official interpretation of the Constitution in their descriptive and reasoning parts consist of some references to the methods of interpreting the law that were applied, namely : systematic, logical, grammatical, functional, comparative, historical, teleological. Usually, the CCU uses a combination of these methods with the view of the comprehensive analysis and study of the provisions to be interpreted. The use of these methods and their combination is at the discretion of the CCU Judges, and in some of the CCU decisions, where a dissenting opinion is provided, the Judges state their own considerations on the use of certain interpretation methods that laid the ground for their own vision of the official interpretation for certain provisions of the Constitution of Ukraine. 118 It is quite common for the CCU to use the systematic analysis method to analyze a legal act along with the analysis into the practice of using this act by government bodies. The method of logical interpretation used by the CCU provides for the use of formal logic to identify the overall meaning of a norm and eliminate certain inconsistencies. Teleological interpretation by the CCU is worth a special mention. This type of interpretation is quite effective while dealing with cases that involve competence issues. At the same time, the CCU rarely reserves to the use of a comparative method that implies the analysis into the practice of Constitutional or Supreme Courts of foreign states. 119 It can be stated that it is the systematic method for the interpretation of legal norms that is the most common in the legal interpretation practice of the CCU, as compared to other methods of interpreting legal norms, the primary reason for that is the systemic feature of the law and legislation. At the same time all the CCU's official interpretation acts that use the systematic interpretation method can be divided into those that in their names bear the reference to the use of the systematic interpretation that constitutes the foundation for the official interpretation, and those that do not have any reference to the use of the systematic interpretation method in their names, while the text of the decision itself has a mention that this method was the main one or among the main ones. 120
Analysis of the CCU's rulings for the period from 1997 (the year when the 'The Bulletin of the Constitutional Court of Ukraine' was established as an official publication of the Court) until 2015 allowed identifying over this period of time the changes in the content of the Court's rulings on the rejection to initiate constitutional proceedings. While in the beginning of the 1990s and the early 2000s the main focus was made on the descriptive part of the circumstances of the case, nowadays the text of the rulings is more focused on the legal linguistic, logical, systematic interpretation of legal norms, it is more in line with the main principles of legal hermeneutics and makes these legal texts more compelling and objective. 121
In its decisions the CCU frequently refers to the legislator's intentions emphasizing the need for their accurate establishment. 122 According to O. Denkovych, the CCU's practice often features the use of the following special means to reflect the legislator's intent: transcripts of the sessions of the Verkhovna Rada of Ukraine in which a certain legal and normative act was passed, drafts of such acts, records of their consideration, etc. 123 This approach was relatively common in the Soviet legal doctrine (the so-called 'objective legal interpretation' theory 124 , static interpretation theory, in the USA -'originalism'). Hence it was an accepted view that the dynamic (objective, evolutive, 'creative') interpretation is a type of law-making 'disguised' as interpretation, that is why it must be rejected within the context of the law-governed state. 125 In this respect the use of the dynamic ('non-originalism' , the 'living' Constitution doctrine) interpretation is not currently common in Ukraine, however, there are some recent attempts to substantiate its necessity and occasional practical use. 120 V. Honcharov is of extremely criticizing opinion on the national interpretation theory and underscores that "the existing state of affairs leads to a certain burden of the Soviet legal sciences over Ukraine's contemporary interpretation doctrine". 126 The author assumes that the lack of comprehensive progressive research on interpretation theory within the national legal doctrine is one of the factors why the CCU still continues to "use clearly outdated interpretation methodology, which can be traced in the following legal positions made by the Court: 'The official interpretation is the operation of the competent body of the state government to ascertain and clarify the legislator's intent materialized in the legal norm' (to understand and clarify the meaning of the legal norms aiming to ensure their most accurate implementation)". 127
The development and dynamic interpretation of the law
The analysis into the laws of Ukraine and, primarily, the Constitution of Ukraine and the new Law of Ukraine 'On the Constitutional Court of Ukraine' , will clearly show that the CCU is not granted with competence to create norms, i.e. de jure it has no powers to establish legal norms. But at the same time the functions, the powers, and most importantly, the practice of the Court will demonstrate the signs of its 'law-making' activity. In this context it is important to look at Article 92 ('Legal Position of the Constitutional Court') of the abovementioned law. The article states that the Court outlines its legal position in the reasoning and/or operative part of a decision or an opinion. The Court's legal position may be set forth in the Court's rulings, as delivered by the Senate or the Grand Chamber, which reject constitutional proceedings in a case or terminate constitutional proceedings in a case. It also states that the Constitutional Court may develop and elaborate a legal position of the Court in its subsequent acts, change its legal position in the event of substantial change to normative regulations that the Court was guided by when expressing such position, or in the presence of objective grounds for the need to improve the protection of constitutional rights and freedoms, taking into account Ukraine's international obligations, subject to substantiation of such change in the Court's act ('emphasis added'). 128 Thus, this novelty actually grants the CCU the right to change its own legal position, i.e. the already adopted decisions, in order to safeguard constitutional rights, and in this way the Court has the right to 'develop' the law through dynamic interpretation. Hence the opinions on the constitutionality of acts (norms) of law, legal positions on regulating public relations, are the source of improving and developing certain branches of law. 129
Cases on social benefits provided by the state
For instance, the CCU's decision on social benefits provided by the state can serve as an example of its dynamic interpretation. So, in the Decision of 20 March 2002, the Court stated that benefits, compensations and guarantees, specified by the applicable laws, supplement the main sources of subsistence and constitute the necessary element of the constitutional right to ensure the maintenance of the living standards, […] any shrinking of the meaning and the scope of this right by means of passing new laws or amending the laws in force shall be prohibited as per Article 22 of the Constitution of Ukraine ('emphasis added'). 130 Similar position was supported by the CCU in its Decision of 9 July 2007. The Court stated that the citizens' rights to social protection as well as other social and economic rights can be limited, including the suspension of the laws (or certain provisions thereof), only in times of the martial law or the state of emergency for a limited period of time.
[…] social benefits, compensations and guarantees that constitute an element of the constitutional right to social protection […] are equally binding on state government bodies, bodies of local self-government and their officials. A failure by the state to deliver on the social commitments with regard to certain individuals puts these citizens in unequal conditions and undermines the principle of confidence in the state, which consequently undermines the principles of the social and law-governed state.
[…] Thus, the Verkhovna Rada of Ukraine does not have the authority, while adopting the Law on the State Budget of Ukraine, to include with it any provisions on amending the applicable laws, suspend any laws of Ukraine and/or change in any way the legal regulation of public relations specified by other laws of Ukraine ('emphasis added'). 131 However, in its Decision of 26 December 2011 the CCU changed its own position without giving sufficient substantiation for this change. The Court stated that:
Social and economic rights, specified by the laws, are not absolute. The state can change the mechanism of realization of these rights, i.e. because of the incapacity to secure their exercise financially through proportional redistribution of funds in order to preserve the balance of interests of the society in its entirety. In addition, such measures can be taken in the view of the necessity to prevent any actual threats to Ukraine's economic security.
[…] Thus, the change in the mechanism of accrual of welfare payments and assistance should be guided by the criteria of proportionality and fairness and it is constitutionally acceptable within the limits beyond which the very meaning of the right to social protection is undermined ('emphasis added'). 132
Thus, state social standards and state social guarantees may be established by both the laws of Ukraine and other normative and legal acts, namely the acts by the Cabinet of Ministers of Ukraine. 133 So, in the Decision of 17 July 2018, the CCU again returned to its original position and emphasized that adopting the Law that introduces any restrictions on or termination of benefits, compensations and guarantees by the Law is a rejection by the state to deliver on the commitments provided by the Constitution of Ukraine, including those specifying the social protection of individuals affected by the Chernobyl nuclear disaster. Any restrictions on or termination of benefits for individuals specified by the law without the equal substitute thereof or compensation constitute a violation of the state's commitments to ensure social protection for this category of people. In case of any regulatory changes the rights to benefits, compensations and guarantees acquired in this manner shall be preserved with the option for the implementation or introduction of equal or more beneficial conditions for social protection ('emphasis added'). 134 Hence, the CCU stated in the operative part of the Decision that "additional pension benefits for the damaged health as well as the monthly compensation paid to the families that lost the provider as the result of the Chernobyl nuclear disaster shall be paid in full irrespective of the earnings, pension or any other income" ('emphasis added'). 135
Case on the permanent use of land parcels
Some signs of the dynamic approach used in the Court's practice can be traced, for instance, in the Decision of the CCU of 22 September 2005, no. 5-rp/2005 in the case of the permanent use of land plots where the Court has found unconstitutional the provisions of Paragraph 6 Section X 'Transitional Provisions' of the Land Code of Ukraine "on the commitment to re-register the right to perma- nent use of the land parcel into the right to property or the tenant right without the respective legal, organizational and financial support" ('emphasis added'). 136 Thus, what the CCU actually stated was that the presence of the 'respective legal, organizational and financial support' , i.e. under different conditions, would make this provision deemed as compliant with the Constitution of Ukraine (in the same version). 137
Doctrine of 'political question' in the practice of the CCU
A separate mention should be made on the doctrine of 'political question' that is formulated in the constitutional practice of Ukraine. Namely, the Decision of 26 February 1998 26 February , no. 1-rp/1998 
The future of evolutive and 'creative' interpretation of the CCU
It must be underscored that recently the position of the Court on the dynamic interpretation of the law and the presence of its de facto law-making competence has been shifting towards a more extended interpretation of the CCU's powers on the development ('creation') of the law in the interpretation of the provided an overview of certain trends and patterns in the development of the constitutional justice system in Ukraine for the past 20 years. In his opinion, the main pattern of this development is the growing role that CCU has in the protection of an individual's dignity, rights and freedoms. The Judge emphasized that the use by the CCU of the rule of law principle and the development of the "living law" judicial doctrine are important steps on the way towards the European standards of justice whose priorities lie in legal values rather than in the provisions of the law. S. Vdovichenko emphasized that in the analysis of laws (their certain provisions) on their constitutionality the CCU often stated in its decisions that with the guide of ensuring human and civil rights and freedoms the legal regulation of certain legal relations must be in conformity with the Fundamental Law of Ukraine, primarily with the principle of the rule of law, particularly with such elements as fairness, the correspondence between the interests of individuals and the society, the effectiveness of the aim and means of legal regulation, the reasonableness and logic of the law, etc. 140 Hence, "The Constitutional Court of Ukraine in its consideration of cases interprets the Fundamental Law of Ukraine in the spirit of the 'living constitution' guided by the principle of the rule of law and its elements" ('emphasis added'), 141 concluded the Judge.
In this regard the doctrine occasionally features the elements of the CCU's positions as court precedents, more as quasi-precedents as a more accurate and balanced feature, given the traditions of the continental system and the absence of the recognized normative power of the Court. It is also suggested to use such a term as an interpretation precedent (precedent of interpretation) and an application of law's precedent (it would highlight the difference from the classic English court precedent as the result of law-making activity). The quasi-precedent is an act of some norm-making in the form of the Court's decision to revoke a nor- Yu. Baulin made another comment stating that through official interpretations the body of constitutional jurisdiction has an objective influence on the law-making process, because interpretation acts also define the boundaries for understanding the constitutional regulations by the bodies of state government, local self-government bodies and everyone who has influence on the development of the national legal system, as well as the application of law in the sense of the implementation of legal norms. 144 At the same time, the national legal and judicial practice does not have a lot of supporters for the dynamic approach, let alone the more comprehensive theoretical substantiation. 
The respect and enforcement of the judgments with 'law-making' elements in the practice of court actions: binding legal norms or non-binding guidelines?
Under the applicable laws of Ukraine a decision or an opinion of the CCU is binding, final and may not be appealed. However, despite the authority and respect enjoyed by the CCU, the practical implementation of its decisions faces certain problems. The main challenge in the way of the due implementation of the CCU's decisions is, in the words of Judge M. Markush, that the officials and state government bodies, as subjects of the law enforcement, ignore them. It results in their direct failure to comply, i.e. omission and refusal to take certain actions that they are bound to take but failed. 145
Case on administrative liability in the field of ensuring traffic safety
So, in the Decision of 22 December 2010 (the case involving administrative responsibility in sphere of securing traffic safety), the CCU referring to the rule of law principle, the law-governed state principle and the presumption of innocence, has virtually found non-conforming to the Constitution of Ukraine the provisions of the Code of Ukraine on Administrative Offences. It made a note that "with the view of the rule of law principle the constitutional presumption of innocence of a person extends to charges of committing an administrative offence brought against this person". 146 Under the Code of Ukraine on Administrative Offences (hereinafter -the Code):
in case of an administrative offence in the field of traffic safety that was recorded by automated special technical facilities which have functions of photo-and video-recording, film scanning, or facilities of photographing and filming as well as video-recording, the protocol of administrative offence shall not be drawn up, since the decision on the administrative offence is made in the absence of the person who faces administrative liability. While copies of the decision and the records in the case are sent to the person who faces administrative liability within three days from the date the decision is drawn up. 148 In its Decision the CCU highlights the fact that this provision specifies the situation for bringing to administrative responsibility against owners (co-owners) of motor-vehicles, while there is a failure to provide the elements essential to the offence, that is why it cannot constitute the sole grounds for this liability. The types of offences and the procedure of bringing to administrative responsibility are specified in the Specific Part of the Code. Consequently, provisions specified by Article 14-1 of the Code may be applied only in the systemic conjunction with a number of other articles in the Specific Part of the Code whose dispositions unambiguously recognize the subject of liability for committing offences in the field of traffic safety as a person who is guilty of committing this offence, namely the driver of the vehicle. With no indication in the Specific Part of the Code that subjects of these offences are owners (co-owners) of vehicles, those subjects may be held liable for an administrative offence solely in situations where their actions have elements constituent of an administrative offence, all other situations contribute to legal uncertainty with regard to identifying the subject that is held liable in this field. In addition, under the Constitution of Ukraine legal liability of a person is of an individual nature. The need to make administrative liability individual is spelled out in the Code as well, it specified that the recovery of penalty should take into account the nature of the offence, the person of the offender, the extent of his or her guilt, the person's property status as well as the circumstances that attenuate or aggravate the liability. 149 However, on 14 July 2015, the Law of Ukraine 'On Amendments to Certain Legislative Acts of Ukraine to Improve the Regulation of Relations in the Field of Ensuring Traffic Safety' 150 in contradiction with the constitutional guarantees for social protection of everyone who has the right to receive pensions in old age, pensioners, who have chosen their permanent place of residence in a country that has no respective Agreement concluded with Ukraine, have been denied this right at the legislative level. With the guide of the legal and social nature of pensions the right of a citizen to receive the pension granted to him or her cannot be associated with such a condition as permanent residence in Ukraine; guided by the constitutional principles the state is bound to guarantee this right regardless of the fact whether the person who was granted this pension resides in Ukraine or abroad ('emphasis added'). 153 
Case on illegal removal of the former Prosecutor General of Ukraine from the office
Case on the advance notice of holding a peaceful assembly
In the same way, the Decision of the CCU of 19 April 2001 no. 4-rp/2001 (the case involving timely notification on peaceful gatherings) makes a clear statement that "setting of specific terms for the advance notice of holding peaceful assemblies with the account for their forms, their scale, the venue and time of holding thereof, etc. is the subject for legislative regulation". 158 Despite this ruling, the practice of passing acts by local governments to regulate the procedure of holding the respective events was quite common and thus limited the essence of this right to peaceful assemblies. Those particular acts, and not the Decision by the CCU, were referred to by the judges who passed the respective decisions (e.g. the Decision of the Kyiv City Circuit Administrative Court that banned peaceful assemblies in the period from 1 December 2013 to 7 January 2014 at the Maidan Nezalezhnosti and other streets, etc.). 159 For instance, the Kyiv City Circuit Administrative Court issued the Ruling no. 25615099 of 13 August 2012, that recognized that the local council has the right "to consider issues regarding the procedure and the venue of holding meetings, rallies, manifestations, other mass events with the account for the interests of the territorial community members" (Decision no. 25615099 of 13 August 2012). 160 Though these court decisions contradict the practice of the European Court of Human Rights. Particularly, in the case of 'Vyerentsov and others v. Ukraine' ECtHR stated that:
The procedures adopted by local government bodies to regulate the organization and holding of demonstrations in their respective areas seem to fail to provide the sufficient legal grounds for the same reason -there is no general act passed by the parliament which could be the foundation for the development of documents by local government bodies (Para. 54 of the Decision). 161 On the other hand, some local and appellate courts have a more progressive position. There are cases when local regulations on holding peaceful assemblies were found illegal since the bodies that issued them exceeded their powers granted by the Constitution and the laws of Ukraine (the Decision of Kherson Circuit Administrative Court no. 26124845 of 18 September 2012, the Decision of Cherkasy Circuit Administrative Court no. 32917184 of 7 July 2013). Some local and appellate administrative courts do not enforce local regulations with the guide of the legality principle, despite the fact that those regulations have not been officially revoked (the Decision of Kyiv Appellate Administrative Court no. 36949796 of 23 January 2014). 162
Conclusions. The role and prospects of law-making activity of the CCU in Ukraine
With the guide of the role and the main tasks of the CCU, especially following the introduction of the institution of a constitutional complaint in Ukraine, prompted, among other things, by the biggest number of applications (complaints) lodged with the ECtHR against Ukraine, the Constitutional Court of Ukraine can be compared with the European Court of Human Rights, since the grounds and the procedure for filing a constitutional complaint is similar to that of the European Court of Human Rights. It must be stated on a general note that the introduction of the institution of a constitutional complaint, which has been functioning in Europe for a long time, seems to be one of the greatest achievements of the constitutional reform in Ukraine. I am confident that it will bring down the number of applications lodged with the ECtHR by Ukrainian citizens; it will also reduce the workload burden on the whole court system. It must be mentioned in this context that the main method for the interpretation of the ECHR is the dynamic interpretation method, which has been repeatedly used in the practice of the ECtHR. Namely, in the case 'Tyrer v. the United Kingdom' of 25 April 1978, the European Court of Human Rights made a description for the internal dynamic nature of the Convention referring to it as, "a living instrument, that […] has to be interpreted in the view of the presentday conditions". 163 The Preamble to the ECHR reads that the Convention was adopted with the aim of further realization of human rights and fundamental freedoms. 164 It means that the rights enshrined in the ECHR must be interpreted with the view of the present-day conditions in order to be practical and effective. Sociological, technological and scientific changes, the developing standards in the field of human rights as well as the change in perceptions of the moral norms should all be taken into account in the application of the ECHR. 165 That is why the ECtHR has changed a number of times its position on certain issues. For example, first, the European Court of Human Rights denied that the relations between same-sex couples is part of the sphere of family life pursuant to Article 8 ECHR (Mata Estevez v. Spain judgment). 166 However, in the case of Schalk and Kopf v. Austria, the ECtHR admitted that same-sex couples enjoy the same level of protection of their family life with the view of the "rapid development of the attitude to the same-sex couples in many member-states of the Council of Europe, and with the account for a growing trend to include same-sex couples in the definition of 'family' in the legislation of the European Union". 167 Here the European Court of Human Rights used the evolutionary method of interpreting the ECHR.
With this guide it is quite logical for the Constitutional Court of Ukraine to use the dynamic (evolutionary) method in the interpretation of the Constitution of Ukraine. Moreover, in its own practice the European Court of Human Rights has developed the 'margin of appreciation' doctrine (Handyside v. the United Kingdom judgment) 168 , under this doctrine the states use the 'margin of appreciation' , they have the benefit of assessment (definition, interpretation) of certain events, facts, situations or any other phenomena within their own jurisdiction. 169 The European Court of Human Rights has repeatedly stressed that the national bodies of state government and courts enjoy the supremacy in their assessment of facts and interpretation of the national law. 170 At the same time former President of the ECtHR D. Spielmann notes that in applying this essentially judge-made doctrine of 'margin of appreciation' , the Court imposes self-restraint on its power of review, accepting that domestic authorities are best placed to settle a dispute. 171 Within this context, from the practical standpoint and the perspective of the legally granted powers, the Constitutional Court of Ukraine enjoys a rather wide and even unlimited 'power of discretion' in its interpreting of the Constitution of Ukraine. The role of the CCU in the development of law should not be underestimated and reduced solely to the simple application of constitutional norms, which by the way, have the most abstract and evaluative nature, even in comparison with regular laws. Today the key issue lies in the willingness of the CCU Judges to assume this responsibility, to be active participants and normative 'developers' of law and to implement the European legal values and principles within the legal system of Ukraine, along with their willingness to generate really good, argumentative and well-reasoned decisions that will largely affect the Court's authority and the general level of trust that the judicial power enjoys. In addition, the CCU has to be one of the main subjects in the development of the national legal doctrine, it has to influence and promote the progress in the legal field.
So, I believe that the Constitutional Court of Ukraine has an extremely important role in the development of Ukraine's legal system and it has to promote the dynamic interpretation of law. In order to ensure the supremacy of the Constitution of Ukraine, the CCU has to take into account the trends in the development of the society and law. Currently we can de facto observe the application of some elements of the law-making in the practice of the CCU. That is why I am confident that in the future one of the main areas in the development of the CCU's operation will be the expansion of its law-making activity, which is extremely important in the context of convergence of different legal systems, cultures and protections for human rights and freedoms.
